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Appellant June Brickman appeals the orders of the district court granting
summary judgment against her and awarding attorneys fees to appellees Geoffrey

and Cynthia Scheitlin as the prevailing parties. Brickman brought this diversity
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case alleging fraud, breach of contract, and other state-law causes of action in
connection with her purchase of a home from the Scheitlins. 1n our view, disputed
Issues of fact precluded the granting of summary judgment. We reverse the
district court and remand for trial, and we reverse the order granting attorneys
fees.

We havejurisdiction pursuant to 28 U.S.C. 8§ 1291, and we review de novo
adistrict court’s grant of summary judgment. Lawson v. Washington, 296 F.3d
799, 803 (9th Cir. 2002).

Because the parties are familiar with the facts, we will not recount themin
detail. Under Cdifornialaw, a seller of real estate has aduty to disclose any
known facts that will materially affect the “value or desirability of the property” if
the seller “also knows that such facts are not known to, or within the reach of the
diligent attention and observation of the buyer.” Lingsch v. Savage, 213 Cal. App.
2d 729, 735 (1963). Brickman came forward with evidence that the Scheitlins
knew, but failed to disclose to Brickman, that the sewer line did not work
properly, and that water pooled against the back of the house due to improper
drainage.

California Civil Code § 1102 requires a sdler to disclose all significant

defects that are known to the seller. An*“asis’ sale puts the buyer on notice that



she istaking the property “with all its obvious and patent defects,” but it does not
absolve the seller of the duty to disclose concealed defects of which heis aware.
Loughrin v. Superior Court, 15 Cal. App. 4th 1188, 1196 (1993). What the buyer
and sdller each knew, or should have known, is acritical fact. Brickman came
forward with evidence that the Scheitlins knew of, and failed to disclose, serious
latent problems with the sewer line and the drainage — problems of which
Brickman says she was unaware. Although Brickman had obtained a property
Inspection report prior to completing the purchase, that is not the end of the
matter. Whether Brickman, armed with her inspection report, knew or should
have known of the existence of these problems, and especially of their extent, isa
fact-intensive inquiry, one that, in our view, is not resolvable by summary
judgment on this record.

Because we reverse the grant of summary judgment on the merits, we also
reversethe award of attorneys' fees.

REVERSED AND REMANDED.



